CASES AND PRESSURES CANNOT INTIMIDATE US! WE SHALL GO ON, WITH DETERMINATION,  PROTECTING RULE OF LAW, STATE GOVERNED BY THE RULE OF LAW, DEFENSE, HONOR OF OUR PROFESSION AND VALUES OF REPUBLIC!
WITH THE GREAT SUPPORT AND AUTHORITY WE HAVE RECEIVED FROM [image: image1.jpg]®



THE GENERAL ASSEMBLY, WE ARE ON DUTY. 

As known to the public opinion, as a result of the investigation initiated by Silivri Prosecutor’s Office after the notice by Istanbul 10th High Criminal Court and the Presidency of Konya Bar Association, a lawsuit was filed against the President of Istanbul Bar Association as well as its board members on charges of attempting to influence the members of judiciary with the indictment dated 30.01.2013. Within this framework, it would be useful to release the following in order to prevent speculations:    
1)
The said lawsuit was filed after the President of Istanbul Bar Association and the Board asked for fair trial, compliance with the procedural rules and respect towards the attorneys from the court in the hearing dated 06.04.2012 of the case no 2010/283 E known as “Sledgehammer (Balyoz)” case seen in the İstanbul 10th High Criminal Court with special duty and authority.

At the same court hearing, upon the prosecutor’s demand, it was decided by the court that a criminal complaint would be filed on charges of attempting to influence fair trial. Following this, in its petition addressed to the Ministry of Justice, the Presidency of Konya Bar Association indicated that this act is not among the duties of the President and Board Members of Istanbul Bar Association and that this act constitutes the crime of attempting to influence fair trial, which is laid down under Article 288 of the Turkish Criminal Code. Taking this as a denunciation, the Ministry combined this application with the ongoing investigation stating that there is an ongoing investigation and this act is not among the duties of the bar. As a matter of fact, the Presidency of Konya Bar Association was listed among the “denouncers” in the indictment. We leave the assessment concerning this attitude by the Presidency of Konya Bar Association, being in non-compliance with professional solidarity and professional ethics and marking first of its kind, to the public opinion and history.  
2)
The so-called lawsuit is cyclical case with the aim of threatening, suppressing and intimidating and it is far away from being lawful. While everything including the criminal complaint was filed on charges of attempting to influence fair trial (Turkish Criminal Code Art. 288), it is striking that as the penalty for this offense was converted to be judicial fine with the 3. judicial package, although no factors were existent, this case was filed for attempting to influence the members of judiciary (Turkish Criminal Code Art. 277), the sentence for which is imprisonment from 2 years to 4 years. Furthermore, despite the explicit provision under Article 53 of the Turkish Attorneyship Code, this lawsuit was filed even without getting the permission of the Ministry of Justice and without running the mechanism defined by the code. 
3)
Exercising the right and authority granted to them by the Articles 76, 95 and 97 of the Turkish Attorneyship Code, the President and Board Members of Istanbul Bar Association attended the hearing, submitted their petition and made a statement in order to express the restrictions and obstructions on the defense and attorneys in the judicial processs, practices targeting the honor of the attorneyship profession, and to protect the colleagues, who had to take off their robes. This right and authority was approved and certified by the Presiding Judge, per se, who uttered these words: “[…] The panel of judges wishes that this right exercised by yourselves here were exercised by the defendants. You are, of course, the Board of Directors of the Bar Association. This is your intention to come here. You are here due to your own inner control mechanisms”, who gave permission for the statement and listened to it intently till the end, and who did not see this as a behavior violating the order and discipline of the hearing and did not exercise the authorities granted to him under Articles 203 and 205 of the Turkish Criminal Procedure Code. 
4)
Neither the oral statement, nor the petition does contain any word or demand concerning the merits of the case. Three demands by the President and Board Members of Istanbul Bar Association were as follows: a fair trial in compliance with the procedural rules, securing the efficient and functional fulfillment of defense duty not seeing defense counsel and the attorney as physical elements, annulment of the practices which restrict and obstruct right to defense, and showing respect the attorneys deserve. This demand is within the scope of the right and authority granted by the Code to the bar association. Describing the demand for a fair trial and compliance with the procedural rules as obstructing the members of judiciary or attempting to influence fair trial is an approach that could only be an issue of homour. 
5)
Article 277 of the Turkish Criminal Code considers it as an offense to attempt to influence the members of judiciary, in order for them to make their judgement in favor or disfavor or to enforce proceedings, with the aim of preventing the elicitation of truth or generating injustice in an ongoing case or investigation. As can be observed, the act must have a certain aim (preventing the elicitation of truth or generating injustice) and must be committed deliberately. Moreover,    as it was stated in the Criminal General Council decisions, this act must have some certain influence and must take place in a hierarchical relationship, where one of the parties is in the position to exert power.


As well as not being in this position, President and board members of the bar association uttered their demands concerning the procedure and proceeding, and the restrictions on the attorneys in an open session. Perception of the above-mentioned within this scope is thought-provoking. The President and Board Members of the Bar Association do not have the position, power (influence) and hierarchal relationship to tell the judiciary “what is required”.


While the situation is this evident, it is not possible to define the so-called case as lawful. This case is totally a political one. 
6)
It can be clearly seen by the developments and practices that the attorneys’ and bar associations’ turn has come after the judiciary was designed.  This case, just like the unlawful search and arrest of the attorneys with abstract allegations and accusations, is part of this very process.  However, as we always repeat, attorneys are the honorable bearers of a historical heritage that never yields, gives in, obeys and remains silent in the face of injustice and unlawfulnesses. Therefore, the one to be tried is the attorneyship profession and the defense. Primarily, the judiciary is going to try itself. It is the first time after Orhan Adli Apaydın, one of the former Presidents of Istanbul Bar Association, who was tried by the dicta after September 12 (1980) military coup that a president of the bar association and board members are going to be tried in the “advanced democracy”. Undoubtedly, this trial will be a legal resistance and it will put its stamp in the history. It will witness a struggle between pure law nad “Silivri law”. We are sure that the sections of the society who are for the rule of law will follow-up the case, and that all of our colleagues, especially the members of Istanbul Bar Association, will be in Silivri on the day of the trial. Information on this process will be shared by all of the legal institutions abroad, as well. 
7)
We have previously expressed several times that we are ready to pay any price to protect the rule of law, the state governed by the rule of law, defense and the honor of our profession. We are now waiting for paying this price in pride and honor. However, it should be known that the ones currently lexing law out of its shape and infringing it will pay its price before law, and even if they manage to escape from the law’s ruling, they cannot escape from the ruling of history. The lawsuits and pressures of this kind cannot affect our determination to protect the rule of, the state governed by the rule of law and the founding principles of the Turkish Republic, they cannot intimidate and supress us. We will go on protecting all these with a firmer determination. 
8)
There are some allegations in some media organs that the Board of Istanbul Bar Association was “removed” from duty (lost eligibility) in accordance with the Attorneyship Code. This allegation uttered as a “wish” does not reflect the reality:  
a)
Article 90 of the Attorneyship Code is on “eligibility and impediments” as clear from its title.  

b)
The article is about “the decision to initiate a final investigation” . This expression reflects on the process developing within the scope of Articles 58 and 59. 

Article 59 proposes this procedure. However, as this procedure has not been run, there is no decision on the initiation of final investigation against the President and Board members of the Bar Association. 
c)
Moreover, Article 90 refers to Article 5/a of the Code mentioning “an offense constituting an impediment to attorneyship”, but the latter looks for the condition “to be sentenced” to imprisonment in excess of two year. This is what presumption of innocence requires. Although trial has not yet started, presumably some people have convicted the President and Board Members of the Bar Association and they even do not consider the possibility of a change in the classification of acquittal or offense in a way defined under Article 288 of the Turkish Criminal Code to require judicial fine.    Yet, predicate offense is among the offenses listed in the article and there is no conviction to imprisonment in excess of two years. Moreover, it should be recalled once again that even in case of conviction, classification of offense can be converted into Article 288 of the Turkish Criminal Code, being the subject of criminal complaint,  which requires judicial fine and which is not included in the content of Article 5/a. 

d)
While the sanction under Article 277 of the Turkish Criminal Code is imprisonment from two to four years, it is not possible to say it in advance before the decision is made that the sentence would be in excess of two years, which is more than  the lowest limit mentioned in the very article. At this point, it is necessary to consider the possibility in favor, that is the lowest limit, which would mean that a situation to fall in the scope of Article 5/a would no longer be an issue. It was seen in a decision dated 09.10.2006 and no. 2006/13 by the Presidency of Muğla Provincial Election Board that in a similar situation, Article 90 referred to Article 5/a, which explicitly reveals that the lowest limit of the relevant article must be taken as basis. 

e)
Even if this is the way it is accepted, being in favor Article 277, which was in effect at the time the unlawful action which was allegedly committed, defines it as the material element of the offense to give instructions to, to pressurize and to influence judicial bodies, while the punishment to be imposed shall be from six months to two years if the attempt does not go beyond favoritism.  Under these circumstances, it is not possible to enforce Article 90 and the following articles due to an accusation that does not exceed two years as the upper limit both in terms of acceptance and practice, therefore does not fall into the scope of Article 5/a.  

f)
At this point, it should be indicated that Article 92 cannot be enforced alone. This article explicitly refers to Article 90 and the conditions  shall be fulfilled concerning Article 90 in the enforcement of Article 92. 
9)
Moreover, executing an article - which was not executed even by the junta at that time following the September 12 coup despite the existence of two separate lawsuits filed against the Term President of Orhan Adli Apaydın based on Article 141 of the Turkish Criminal Code no. 765-  by ignoring the will of the General Assembly would presumably constitute an important phase of “advanced democracy”. 

Within this framework, the statement by Bülent Turan, an Istanbul Deputy from Justice and Development Party also being a member of Istanbul Bar Assocition, that the indictment was accepted by the court, the President and board members of the bar were discharged from membership and they cannot be the members of the Board of Directors, they shall be replaced by substitute members, and his statements that read: “Law has now got in the way of the [Istanbul] bar association which has no agenda other than Silivri, is not troubled by the troubles of the attorneys, is insensitive to the problems of the courts, summoners and court clerks.” not only reveals how closely the political rule is “interested in” the case, but also puts forth concretely and explicitly how the process has developed and how lawful the process is, and these statements include striking “messages” in terms of, first, the judiciary and then the bar associations and the attorneys. Likewise, these statements is an open assault and disrespect towards the General Assembly of Istanbul Bar Association and the will of the attorneys expressed in the General Assembly. Attorneys and bar associations will respond to it as required.  We remind that being a member of the ruling party, this deputy owns the position and power to influence the judiciary. 
10)
Board of Directors of Istanbul Bar Association is on duty with the support and confidence proven by 60% of the total votes it received in the General Assembly. It goes on fulfilling its duty with the very same determination. We would like to believe that everyone shall respect the will of the General Assembly, as required by democracy, and that they would not plunge into a quest contrary to this will, democracy and law, in the face of the requirement to go on with the struggle in the General Assembly and ballot boxes.  

Respectfully released to the public opinion. 
PRESIDENCY OF ISTANBUL BAR ASSOCIATION
